
Minutes of the Regular meeting of the

Board of Adjustment

Tuesday, June 24, 2008
1:00 p.m.

Chairman Webber called the meeting to order at 1:00 p.m.

ROLL CALL

Present:
Stephen Webber, Chairman 
Bob Cameron, Seated Alternate
Werner Maringer 
Nancy McNary
Fred Noble, Seated Alternate
Wayne Hyatt, Council Liaison
Also Present:
Shannon Baldwin, Community Development Director
Mike Egan, Legal Counsel


Sheila Spicer, Community Development Technician, Recording Secretary

Absent:
Mary Ann Dotson
Harvey Jacques


Vicki Smith, Alternate



APPROVAL OF THE AGENDA

Chairman Webber asked that the agenda be amended to reflect the property referenced in ZV-08-04 is located at 299 North Shore Drive, not 406 Burnt Ridge Road as stated.
Mr. Maringer made a motion to approve the agenda as amended. Mr. Noble seconded the motion and all were in favor.

APPROVAL OF THE MINUTES

Mr. Maringer made a motion seconded by Ms. McNary to approve the minutes of the May 27, 2008 meeting. The motion passed unanimously.

NEW BUSINESS

None
HEARINGS

(A) 
CU-08-02, a Conditional Use Permit request from Eric Kunath of K Enterprises, agent for Thelma Phillips, for a new commercial construction in the Commercial General zoning district. The property (Tax PIN 1636269) is located at 2825 Memorial Highway, Lake Lure, North Carolina.
Mr. Baldwin, Mr. Kunath, and Tyrone Phillips, Ms. Phillips’ son, were sworn in. Mr. Cameron pointed out that he works with Mr. Kunath occasionally in his business as a local contractor. Chairman Webber asked if there were any objections to Mr. Cameron remaining on the Board for this hearing. There were no objections from the members of the Board or the applicant.  
Chairman Webber entered a memo from the Zoning and Planning Board chairman as exhibit A. The memo outlines the Zoning and Planning Board’s recommendations concerning the request. He also entered an email to the Board from Ms. Spicer with a copy of the Development Review Committee (DRC) minutes attached as exhibit B. This request was reviewed by the DRC on May 7, 2008 and the Zoning and Planning Board on May 20, 2008. Mr. Baldwin stated he had no information to add at that time. 

Mr. Kunath addressed the Board to discuss the parking concerns raised by the DRC and the Zoning and Planning Board. He stated he and Mr. Phillips conducted a field test, using cones to measure distance, to ensure adequate space is being proposed for parking without requiring vehicles to back into Memorial Highway. Mr. Kunath presented photographs showing there was adequate space for Mr. Phillips to back his full-size, extended cab truck from the parking space without backing into the highway. The field test was conducted using a 9’X18’ parking space with a 20’ clearance to back into. All but two of the proposed parking spaces for this project will meet these standards. Those two will only have approximately a 17 foot clearance. Mr. Noble asked if Mr. Kunath felt the parking spaces will meet the requirements of the Zoning Regulations. Mr. Kunath replied he does. There were no other questions from the Board concerning public health and safety.
In the interest of protecting neighboring property values, Chairman Webber asked if the proposed outside lighting would be distracting. Mr. Kunath stated there will only be two outside lights attached to the proposed structure, both having bulbs under 100 watts. He also pointed out the North Carolina Department of Transportation official that reviewed the plans did not have any concerns that the lights would be distracting to passing motorists.
Chairman Webber raised the issue of the compatibility of the request with the 2007-2027 Town of Lake Lure Comprehensive Plan and with the neighborhood compatibility. Mr. Baldwin reminded that the Zoning and Planning Board had reviewed for this and directed the Board’s attention to the recommendation from the Zoning and Planning Board outlined in exhibit A. Mr. Kunath stated the shingles of the structure will be forest green. Mr. Noble stated his opinion that the colors of the proposed building are in harmony with the neighborhood character.

Chairman Webber read the following excerpt from the DRC minutes:
“Ms. Reed expressed her concern that some of the required space for parking and turning is provided in a quit claim area that is questionable. She pointed out that Mr. Phillips quit claimed this area to Ms. Phillips and it is not clear that Mr. Phillips had any interest in the property to do this. She cautioned Ms. Phillips that she may be required to provide a title opinion on this area prior to the Board of Adjustment issuing a conditional use permit.”

This references a triangular shaped portion of the property along Memorial Highway that is shown on the survey included with the request as a revised survey to show quitclaim deed found in deed book 839, page362-263. Chairman Webber stated a copy of the quitclaim deed was included in the Board’s packet and asked Mr. Egan if this is an issue the Board should be concerned about. Mr. Phillips stated the quitclaim deed was actually for another portion of the property; however Chairman Webber pointed out that the quitclaim deed included with the packet was indeed for the parking area. Mr. Phillips responded that it was an error, as the area he intended to quitclaim to Ms. Phillips was located in the upper corner of the property where the old house used to be. Chairman Webber asked if Ms. Phillips has a clear title to the area referenced as the quitclaim area. Mr. Phillips assured that she does. Chairman Webber asked if he had a deed showing ownership. Mr. Phillips provided a copy of a deed, labeled exhibit E; however Mr. Egan stated he would need more time than this hearing would allow to determine if the deed provided established ownership of the portion of property in question. Mr. Kunath provided a letter from the North Carolina Department of Transportation (NCDOT), labeled exhibit D. He felt this letter established that the NCDOT does not claim ownership of the right-of-way area in question, thereby establishing Ms. Phillips as the owner. Mr. Egan stated the letter only states there is no right-of-way but does not establish ownership. Mr. Egan suggested the Board either postpone the hearing until a title opinion on the ownership of this portion of the property could be provided or add a condition to the conditional use permit that a title opinion be provided.
Chairman Webber closed the public hearing.

Ms. McNary moved,  SEQ CHAPTER \h \r 1with regard to application number CU-08-02 for a conditional use permit for a new commercial construction, the Board to find that the application is complete and that the proposed use, if located and developed according to the application and any conditions attached hereto, meets the following standards:  (1) it will not materially endanger the public health or safety;   (2)  it will not substantially injure the value of adjoining or abutting property;  (3) it will meet all standards and requirements specified in the regulations of the Town;  (4) it will be in harmony with the neighborhood character and in general conformity with applicable elements of the Comprehensive Plan;  and (5) satisfactory provision and arrangement has been made for those matters specified in §92.046(D) of the Zoning Regulations of the Town of Lake Lure.

Accordingly, she further moved the Board to grant the requested conditional use permit in accordance with and only to the extent represented in the application and plans and subject to the following condition:  before a permit is issued, the applicant must submit proof that Ms. Phillips owns the property to the edge of the highway. Mr. Maringer seconded the motion. Chairman Webber moved to amend the motion to add that proof of ownership be provided to Ms. Spicer, who will forward it to Mr. Egan for review. Upon acknowledgment from Mr. Egan that the proof of ownership is legally sufficient, Mr. Baldwin will issue the permit. Mr. Maringer seconded the amendment to the motion and all were in favor. The amended motion passed unanimously.  
(B)
08-04, a request from Eric Kunath, agent for Stephen & Rosemary Byerly, to; reduce the minimum front (lake) yard setback from 35 feet as required by Section 92.040 of the Lake Lure Zoning Regulations to 29 feet, for a variance of 6 feet, reduce the minimum side yard setback from 12 feet as required by Section 92.040 of said regulations to 5.7 feet, for a variance of 6.29 feet, reduce the minimum lot area from 10,000 square feet as required by Section 92.040 of said regulations to 7405.2 square feet, for a variance of 2594.8 square feet, and reduce the minimum lot width at the building site of 100 feet as required by Section 92.040 of said regulations to 60 feet, for a variance of 40 feet. The property (Tax PIN 227692) is located at 406 Burnt Ridge Road, Lake Lure, North Carolina.

Mr. Baldwin, Mr. Kunath, Mr. Byerly, and Jack and Elizabeth Steinberg, adjoining property owners, were sworn in.

Mr. Baldwin stated he had no comments to add. 

Mr. Kunath addressed the Board and stated he has contracted with the Byerlys to build an addition to their existing residence. He stated the Byerlys have owned this property for 10 years and have remodeled the interior of the residence; however, there is no bedroom or full bathroom on the main floor of the home. Mr. Kunath provided a letter from Dr. Mark Visk of Orthopedic Specialties of Spartanburg. Mr. Byerly is a patient of Dr Visk’s and the letter states Mr. Byerly has a knee condition that makes him unable to climb stairs and will likely require a knee replacement in the future. This letter was entered into the record as exhibit A. Mr. Kunath stated the purpose of the addition is to add a master bedroom and full bath to the main floor of the structure. He pointed out the driveway is located in the largest area of the lot; however, due to the topography, this is the only reasonable location for parking. He testified that the proposed location for the addition is the least intrusive area. Ms. McNary asked if this is the Byerlys primary residence. Mr. Kunath responded it is their secondary residence, but the Byerlys spend about 50% of their time there. 

Mr. Maringer pointed out that stairs are used to access the lake from the property. He also stated he is concerned about the fact that the request proposes to increase a nonconforming structure. Chairman Webber explained the definition of nonconforming and stated the Byerly residence appears to be a nonconforming structure located on a nonconforming lot of record. Mr. Kunath agreed. Mr. Maringer asked if other options had been explored that would not require building into the setbacks. Mr. Kunath responded that, due to the angle of the property line, it would be very difficult. Ms. McNary pointed out the Board must find that the variance requested is the minimum variance that would make possible the legal use of the property. Mr. Kunath stated the Byerlys wish to have all requirements of a dwelling available on one level of the residence, and the proposed addition would provide this. There are currently three bedrooms in the home but none are on the main floor. Mr. Byerly addressed the Board and stated the addition is medically necessary. He stated he and Ms. Byerly may decide to live at this residence full time, but this will not be possible without the addition. He pointed out the proposed addition will increase the value of the home, thereby increasing the value of neighboring property. 

Mr. Steinberg expressed his concern that the proposed reduction to the side yard setback would have an adverse affect on his property and feared the proposed addition would increase the risk of a fire spreading from one residence to another due to the proximity to the lot line. Ms. Steinberg also expressed her concerns over the proposed addition being located so close to the side lot line. 

Chairman Webber stated he had asked Mr. Egan to review section 92.101 (D)(1) of the Zoning Regulations which reads “Enlargement, Alteration. No such non-conforming structure may be enlarged or altered in a way which increases its non-conformity.” Mr. Egan stated the structure would no longer be considered nonconforming if the variance was granted. He pointed out this regulation does not state variances cannot be granted for nonconforming structures. 

Chairman Webber closed the public hearing. He mentioned he has no problem with the request for a variance from the minimum lot size or the minimum lot width at the building site; he is only concerned about the requests for variances from the front (lake) yard and side yard setbacks. He also mentioned he is struggling with some of the findings of fact, particularly the fact that the request is not the minimum that makes possible the legal use of the property, since it is already being used as a residence. Ms. McNary pointed out that a variance goes with the land and should not be based on the needs of an individual. The public hearing was reopened for a brief discussion on the request. Chairman Webber closed the public hearing again and stated he was no longer opposed to the variance from the front (lake) yard setback due to the fact that the addition does not extend farther into the setback than the existing structure. 
Mr. Webber moved, with regard to case number ZV-08-04 for a variance from Section 92.040 of the Zoning Regulations, the Board to find (a) owing to special conditions, a literal enforcement of the provisions of the regulation(s) will result in practical difficulty or unnecessary hardship, (b) in the granting of the variance the spirit of the Zoning Regulations shall be observed, the public safety and welfare secured, and substantial justice done, and (c) the conditions specified in §92.085(C)(1) exist.  Accordingly, he further moved the Board to grant the requested variance in accordance with and only to the extent represented in the application. Mr. Noble seconded the motion.

Mr. Maringer stated he does not feel there are extraordinary and exceptional conditions pertaining to this particular piece of property because of its size, shape or topography that are not applicable to other lands or structures in the same district. He also feels a literal interpretation of the provisions of the zoning regulations would not deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Ms. McNary concurred with Mr. Maringer and also stated she feels the special circumstances are the result of the actions of the applicant.

Mr. Noble made a motion to amend the application reducing the amount of the side yard setback variance by 2 feet. Mr. Cameron seconded the motion. Chairman Webber stated the Board is supposed to rule on the request as presented. Mr. Noble voted in favor of the motion and all other members of the Board voted against.
All members of the Board voted against Chairman Webber’s motion.  Variance request ZV-08-04 was denied. 
Mr. Egan pointed out that the legal issue of whether a variance supercedes section 92.101 (D)(1) is challenging. He recommended the Board decide if they want to suggest amending the Zoning Regulations. Commissioner Hyatt stated he feels there are a lot of conflicts in the Zoning Regulation, but he does not feel this stops the Board from granting variances. 

Chairman Webber made a motion to request that Commissioner Hyatt address the issue of finding number 6 which states “The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure” due to the fact that this is not required by the General Statutes of North Carolina. He moved that this requirement be changed to state “the reasonable use of the land, building, or structure.” Mr. Maringer seconded the motion and all were in favor.   

OLD BUSINESS

None
ADJOURNMENT

Mr. Maringer made a motion seconded by Mr. Cameron to adjourn the meeting. The motion passed unanimously.
The meeting was adjourned at 3:25 p.m. The next regular meeting is scheduled for Tuesday, July 22, 2008 at 1:00 p.m. 
ATTEST:





__________________________________________






Stephen M. Webber, Chairman
__________________________________________

Sheila Spicer, Recording Secretary
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